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PROPER LLC USE             BY: MARK ZINMAN 

 Many investors know about the 
asset protection that they can obtain by set-
ting up LLCs in which to hold their invest-
ment properties.  There are differing posi-
tions on whether each property should have 
its own LLC or whether an investor should 
have one LLC which holds all of the per-
son’s properties.  I believe that the answer 
lies somewhere between those two posi-
tions, and is based upon the amount of risk 
the investor is willing to shoulder.  The 
purpose of this article is not to address that 
issue; the focus of this article is on making 
sure investors get the benefits of their LLCs 
once they are set up. 

 First, a common mistake investors 
make is transferring title of a property to 
the LLC but then failing to name the LLC as 
the landlord on any lease.   The landlord is 
the owner of the property and the entity 
getting the benefit of having the lease.  
Therefore, the LLC should be named as the 
owner and landlord.  On the other hand, 
the investor is an agent for the owner, get-
ting tenants and managing the property.  

 Under Arizona law, an agent does 
not have any liability for acts taken on be-
half of a disclosed principal.  Ferrarell v. 
Robinson, 11 Ariz.App. 473, 475, 465 
P.2d 610, 612 (1970).  On a lease, the LLC 
should be listed as the owner.  If the inves-
tor wants to include himself on the lease, he 
should be identified solely as acting as an 
agent for the owner.  Otherwise, if the in-
vestor names himself personally as the land-
lord and fails to identify that there is a dif-
ferent owner of the property, the investor 

may personally be liable in the event of a 
lawsuit.  In other words, the investor lost 
all of the protections he sought by forming 
the LLC in the first place. 

 This same theory is important 
when you are managing properties for 
someone else.  If you are a property man-
agement company, your company should 
not be listed as the landlord on a lease – the 
owner is the landlord.  The property man-
ager should be identified as the person to 
handle all issues, but noting that he is only 
acting as an agent for an owner.  If a lease is 
properly completed, and the tenant sues the 
property manager for a return of their secu-
rity deposit, the property manager should 
summarily be dismissed from the complaint 
as he is only an agent and has no liability. 

 Second, if the investor personally 
does work on the property they can person-
ally be liable to the tenant for any work 
done negligently.  For example, even if the 
home is properly transferred into the LLC, 
and the LLC is named on the lease, the in-
vestor may be personally liable if he negli-
gently repairs a water heater on the proper-
ty and the tenant gets injured.  It’s im-
portant that the LLC hire independent con-
tractors to undertake such repair work, so 
that the LLC is not liable.  Keep license and 
insurance information of your independent 
contractors on file. 

 An LLC can serve as a great 
means of asset protection.  Investors need 

to make sure that they properly use the 
LLC to gain that protection.   
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 The rental market in Arizona has 
been strong for the last few years, however 
according to an MLS year to year comparison 
from June 2013 to June 2014 the real estate 
rental market is steady but essentially flat. This 
is not necessarily bad but it does indicate that 
competition is going to be strong this year. 

 The Arizona rental market is affected 
by many factors, one of which is the affordabil-
ity of real estate. When the cost of rent is 
higher than a mortgage payment renters start 
to drift toward home ownership. Real estate 
prices in the Phoenix area were down slightly 
last year and the amount of inventory on the 
market is way up. This indicates that real es-
tate prices will trend downward adjusting as 
competition heats up. This trend will make a 
slightly buyer friendly market even friendlier. 

 The availability and cost of financing 
for home buyers is another important ele-
ment.  Since the great recession of 2008 peo-
ple who lost their homes to short sales and 
foreclosures have begun to pass the required 
four to seven years in financial purgatory and 
can qualify for financing under Fanny Mae and 
Freddy Mac guidelines again. The interest 
rates are at record lows, lenders are hungry 
and credit criteria has relaxed a bit. This opens 
new options to people seeking housing. 

 This flattening of the rental market 
and normalizing of real estate sales means that 
if you want your community to continue to 
thrive you have to think of new ways to com-
pete. Free rent has been used in competitive 
rental markets as a way to “entice” new tenants 
into signing a lease. This practice can fill va-
cancies, but it does so at a high price. This 
practice typically does not have lasting results 
and in fact can create problems. Those tenants 
move in cheap but when the low rent runs out 
they get sticker shock and often don’t under-
stand the agreement or cannot pay the higher 
rent. This creates confusion for the tenants 
and the managers. The end of a rent special is 
not coincidentally linked to the loss of tenants, 
who either can’t pay the higher rent or who 
move to another apartment to get cheaper 

rent.  The ends just don’t justify the means. 

 It may be more beneficial to take the 
collective rent incentives you could offer to 
prospective tenants and upgrade the property 
instead.   The rental market includes a grow-
ing number of “millennials” who want modern 
technology and conveniences. In fact our soci-
ety has evolved and everyone is interested in 
modern technology and trends, regardless of  
age or income.  For example, you could con-
vert part of a seldom used clubhouse into a 
media center, this would get used regularly by 
tenants and could create a sense of communi-
ty.  You could install Wi-Fi in the common 
areas or upgrade your facility in some other 
way to promote your complex as a good place 
to call home. Keep in mind that what was im-
portant to a tenant 20 years ago is not neces-
sarily important today. The demographics in 
your community can help you determine what 
best suits your property. 

 When a landlord upgrades the prop-
erty in a way that is evident to the tenants liv-
ing in the community it helps with retention 
and entices tenants to tell their friends about 
the community. It also adds value to the prop-
erty, clearly a win win situation. 

 Be sure to take action on tenants that 
are causing problems in your property. A ten-
ant who is hoarding bed bugs or disturbing 
other tenants in your community can cause 
good tenants to leave. If you need to send a 
notice to such a tenant, send a legal notifica-
tion, not an informal note. A friendly note to 
your tenant is not proper notification and will 
not help you in court.   Send all notices certi-
fied if you are not able to hand it to the tenant 
personally, no other means of delivery will 
stand up in court.  If you have any questions 
about what form will suit a specific situation 
please call our office or your attorney and get 
help. That is what we are here for. 

 With a combination of common 
sense, creative thinking and taking action, 
your property will be positioned for tenant 
retention and acquisition in any market. 

Arizona Rental Market                                By: Chris Francis 
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 Every month I get a couple of complaints 
from managers about tenants saying bad things 
about them.  With the ease of posting comments 
on YELP and on line forums, the ability to create 
special Facebook pages, and the fact that dedicat-
ed websites can be created for almost nothing, it 
is easy for tenants to publicize awful comments 
about landlords. 

 The problem for those tenants is that no 
one is really interested in that stuff.  Most folks 
that stumble onto the comment can see it for what 
it is and disregard it.  Despite how aggravating it is 
to the landlord, there really is no damage to him 
since no one cares and few people even see that 
stuff. 

 My advice is almost always the same.  Ig-
nore it and it will go away.  But if the landlord retal-
iates or tries to fight back, the ex-
change can take on a life of its own 
and start to attract attention.  In other 
words, responding to the provocation 
gives the disgruntled tenant what he is 
seeking in the first place. 

 Nevertheless there is some 
legal basis for a landlord taking action. 

 In a July 2013 decision in Bently Reserve 
L.P. v. Andreas G. Papaliolios, a California Court 
of Appeals case, the defendant used a false online 
screen name to write an anonymous YELP review 
about his former apartment landlord and its owner. 
The “review” stated that the building was occupied 
by “sociopathic narcissistic” owners who drive out 
other occupants with noise intrusions, eviction no-
tices, and abhorrent behavior that likely contribut-
ed to the death of three tenants. This former ten-
ant went on to state that the review was based on 
first-hand experience with the building owners and 
that he had personally witnessed why “there is NO 
RENT that is low enough to make residency” at 
the building worthwhile. 

 The landlord sued for publishing defamato-
ry statements. The defendant filed a Motion to 

Strike arguing that the online review was mere 
opinion and not a factual assertion.  The court 
agreed that many Internet reviews are “nothing 
more than ranting opinions that cannot be taken 
seriously”.  But it went on to say that there is no 
“free pass” for Internet commentary susceptible to 
being read as containing factual assertions. 

 As a result of this case and the principles it 
sets forth, the volume of online defamation litiga-
tion will likely increase.  But going back to my first 
point, such suits will only focus attention on what 
the disgruntled tenant said in the first place.  
Moreover, lawsuits are expensive, and the likeli-
hood of actually collecting any damage award 
from a tenant is pretty slim. 

 In addition, landlords must take care in fil-
ing suits of this sort under so called “anti SLAPP 

laws”.  A strategic lawsuit against pub-
lic participation (SLAPP) is a lawsuit 
that is intended to intimidate and si-
lence critics by burdening them with 
the cost of a legal defense until they 
abandon their criticism or opposition. 
The typical SLAPP plaintiff does not 
normally expect to win. His goals are 
accomplished if the defendant gives 

up and abandons the criticism. A SLAPP can also 
intimidate others. The suit may be preceded by a 
legal threat. 

 Filing such a suit can run afoul of what are 
known as anti SLAPP laws.  Arizona has such a 
statute at ARS § 12-751.  This allows a defendant 
in such a case to file a motion to dismiss on the 
ground the statute bars the action.  The court is to 
hear the motion promptly, and if it agrees, to dis-
miss the case and award the defendant his costs 
and attorneys' fees.  If the court determines the 
case was frivolous it can impose additional mone-
tary sanctions against the plaintiff.   

 So this is yet another reason to avoid rising 
to the bait when inflammatory accusations are 
made. 
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5 daysñthe amount of time you add to your time lines to allow for Certified 
Mail delivery. (always) 

2 daysñtwo day notice to enter and inspect.  

5 days ñ 5 day notice of non payment of rent. Send the day after rent is due.  

10 Days ñ 10 day notice of non compliance. File Eviction on the 11th day if 
tenant does not comply 

14 Business Days ñ the amount of time you have after gaining possession 
of the rental unit to give the tenant the Security Deposit Accounting 

30 Days ñ 30 day termination of month to month rental agreement must be 
served PRIOR to the 1st day of the month.  

 You must accept the rent if paid in full BEFORE a judgment is granted. 

 A partial payment, without a written agreement stating otherwise, allows 
the tenant to stay the entire rental period. 

 You are NOT obligated to reinstate a persons lease AFTER judgment is 
granted...even if they pay the full amount due. Write òpayment to apply 
toward judgment and does not reinstate leaseó on your receipt. 

 

ANYTIME:    Call us to get answers to your questions.             (480) 994-4732 
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